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Pecisionmaker Res

mReview evidence col
l nvestigatil on

mConduct Cross exami
mMake relevancy det e

mMake 1 ndependent |
responsi bil 1ty and
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Review I nvestigative
Grant the parties an c
Review party responses

Make 1T ndependent jJudgr
guesti ons
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Material Under Cc

sFormal compl ail nt

=Al_| rel evant evi denc¢
the I nvestigati on

"l nvestigati ve repor

“"Wri tten responses s
parti es

mQuesti ons and respo
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Issues of Relevan

=Must objectively evalwu
make determi nati ons on

=l ncludes I nculpatory a
evidence

1l ncul patory: tends to pr
Excul patory: tends to ex
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Rulings on Relev:

“m"Provide reasoning for
smAdmi t and consi der a l

mExceptl ons

1Sexual behavior (except
Legal privil ege

oTreat ment records
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m"Exclude questions r
Compl ail nant 0s sexuUa
predi sposi til on

=Two narrow exceptio
mDoes not apply to F
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= Used to prove that sor
respondent committed t
n

= Concerns speci fic | o
compl ailnant 0s sexual &
to respondent and I s
consent
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Do not all ow questions th
considering, disclosing,
medi c al records made by a
psychol ogi st, or other re

made and maintained I n co
provision of treat ment
= Unl ess the party gives va
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= Do not all ow questi ons
|l egal ly privileged i1 nfo
= Consi der

>Attorney-client communicat.i
>Privil ege against self-1ncr
~rConfessions to a clergy mernm
~»Spousal privil ege

~rConfi denti ality and trade s
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POLLING

“You typically have sex after
drinking at parties, don’t you?”

Jd Yes
J No
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POLLING

“You typically have sex with the
Respondent after drinking at parties,
correct?”

dYes
J No
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POLLING

“On what date did you begin receiving
treatment for depression?”

d Yes
J No
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POLLING

“You told a friend that the only reason
you made a complaint was because your
mom made you do so, correct? What did
you say?”

d Yes
d No
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POLLING

“You told your attorney that the only
reason you made a complaint was
because your mom told you to do so,
correct? What did you say?”

dYes
J No
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POLLING

“You were so drunk that you do
not know who sexually assaulted
you, correct?”

JdYes
JANO
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POLLING

“You and the Respondent had sex
again the week after the alleged
Incident, correct?”

JdYes
JANO
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Making a Determin

Remal n unbiased and 1 r

m Render a reasoned deci
evi dence

m Base deci st ons on r el €
mw Evaluate witness <crediI

= Consi der welght of evl]
standard: preponder anc
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Determination

Written
Determination

J
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[o[E1a1(\7A8 [dentify the allegations

B oglols8 Describe procedural steps taken

S

Cite Cite potential policy violations
WaplaElir4=y Fairly summarize all relevant evidence

Provide Provide statement of result, with rationale, for each allegation

Appeal Appeal procedures
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mSeparate findings for

=Demonstrate reasoning
support for conclusi on
di sput e
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Ma k ¢
Factual

Findings

VNN Use words of parties/witnesses

N-Bl Be detailed and precise
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Document opportunities
given to parties to provide

iInformation, review evidence,
and provide rebuttal

Opportunity

to Review Explain if anything

offered/mentioned was not

considered/obtained and
why.
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m Lacrosse orientation v
m Park across street frc

= Two Junior | acrosse pl
Morgan) vs. Camer on
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m Ver bal har ass ment

» Going to violate your mot he

> Want to Asmokeo (under st ooc
assault), will give startir

= Grabbed Cameron by t he
Cameron over; poked Ce
t he cl ot hes
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m Coaches saw the 1 nci de

> Laughed at filrst
> Noti ced Cameron | ooked shalk

» Sternly reprimanded juni or
Camer on

> Told Cameron 1 f 1t happenec

= Nonet hel ess, physical
occurring
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= One (same) coach obser
shook her head and wal

= Last day of orientatioc

> Hazing ritual

> Mul ti ple upperclassmen gr at
ot her rooki es

> Pull ed down pants, poked ar
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Cameron (CP) and RobinN

= Parker and Morgan (RPs) d
Il n the alleged conduct

= Ot her c¢cl assmates, Al I and
they did not see anything
not c¢cl ose by

= Ot her c¢cl assmat e, Devon, r
anything, and says was I
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m Coaches acknowl edge t ha
conduct, repri manded; d

= Text messages from Coac

Brown on day of first |
are crazy! | canot Dbel |
Coaches sai d tal Il ng ab
unrel at ed.

0
K
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= Cameron recently | ost
agal nst Parker

= Devon grew up on Ssame
and Par ker

m Coaches di d not have
for the text
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Avall able to both part
Three bases for appeal
Noti fy party of appeal
Apply procedures equal
Opportunity to submit
| ssue written deci sion
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m Procedur al | ssue afife

C
= New evidence that wasnhn
ti me the determination rega
di smi ss al was made t ha
r
0

= TI XC, i1 nvestigator, o deci
|l nterest or Dbias for r aga
respondents generally or th
respondent that affected th

© Franczek P.C. 2020. ©Fagen Friedman & Fulfrost LLP 2020. Not legal advice. Subject to limited license; see final page.



mFail lure to foll ow t
pol il cy/ procedur e

mCan be I ntenti1i onal

mResulted I n 1T napprc
not al ways the case
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POLLING

Title I X Coordinator failed to meet
with the Complainant to offer
supportive measures

1 Affected the outcome
1 Did not affect the outcome
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POLLING

Investigator fails to provide both
parties all directly related evidence
before issuing the report

d Impacts the outcome
d Does not impact the outcome
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= New I nformati on

= Not Kknown at the t

= Would change the opl
deci st onmaker 1 f kno

= Not a review of 1 nfo
t he t i1 me
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POLLING

Respondent was not aware at the
time of the investigation that the
Complainant previously made a false
report about another student the year

before

J New evidence
Jd Now new evidence
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= Bras toward one par
party 1T personal or

m Confl 1 ct o f |l Nt er es
|l nsti tuti onal

= Prejudgment of f
Nshowi ng your Wwo
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Bi as I s an 11
preference
agal nst s o0me

“"We need more people
like you in our
organization!”
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mAtti tudes or stereotyp
under standi ng, |
unconsciousmann e r

Do not necess
our bel 1l ef s

TActi vated 1 nv
automatically
assocliati on
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=Confil r mat.
=Affi nity «
mActor - obse
=l ngroup bi
mConsi stenc WHAT 0 5
=Projection Dbi as

http:// www. visualcapitalist.com/ wp-content/ upl
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_n
wmS|l ow down, be more del
Il Nt ul ti1 ve

mRemove di screti on and

mCheck thought process
Take notes
TArti cul ate reasoning
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mOverview of Requl e
mFi 1l e Checkl 1 st
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Business, Facilities & Real Estate
Charter School

eMatters

Governance & Leadership

Labor & Employment

Litigation

Student Services & Special Education
Higher Education
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OAKLAND | SACRAMENTO | SAN DIEGO

www.f3law.com

Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary only and not legal advice.
We advise you to consult with legal counsel to determine how this information may apply to your specific facts and circumstances.
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